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HE UMITED STATES DISTRICT COUF 
FOR THE DISTRICT OF COLUMBIA 



LARF\ir D, EPPS 

11554 FEBRUAHY CIRCLE SUITE Ma. 161 1 

SILVER SPRING, nD.,a070^ I 

Plaintiff, 



V. 



C^OVCRViMtNT or THE DISTRICT OP 
q^OLUnRlA -BDARB tV PARGUE 

WA5HII\LGT6W, D .C. , lOCCT 



CASE WliMBER l:fibCV00717 
f 



I 



PORMER ASSISTAlttT UNITED STATES 
ATTORNEY PAUL G. HO WE 5..?;? a/., 

U.h^ AT TDft NEVA'S orPlCi: FOR THE 
DlSTPxlCT DF COLUMiSlA I 

555 FOURTH STRtCT. N.Wl 
WASUlMGrTftKi, O, C ./XC^S- 3 9 

t 
ATTOENEY GENERAL I 

U.S. BEPARTNEWT OF JUSTICE 
%SQ PEI^MSrLVAWlA AVENUE, M.W . 
WASrilWGT/UU n.C. 20001 ' 

I 

I 
UNITED STATCS PARALE CQMMlSSldM ' 
5"5y£J FR1EMDSH19 l&OULEVARD ' 

QWtvi CHASE. MD, logis-'^raoi 



I 
AMD I 



&OVERHMEWT OF THE DISTRICT OP ■ 
COLUHBIA 

155-0 PLWKiS^LMAMlA MtWUE, N-1/J-. 
HI/RSUIWOTONJ. D.C. Q.C>05^ 
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Serve: nAYORASRlM^I M.FEWTY 

AND ftTTDRWtV GLWEHAL 
FftPv THE DISTRICT OP fOLUMBU 



A/ERlFlEDGWLAIklT FOR RELIEF 



INTRODUCTIDN 

PUAIMTIFF, LARRY P. EPPS. K£KPECTFULLYbU&niTS im COWU^T 

UN-COHS'TITUTIOMAL ACTIONS PURSUED BY TRB mm\) STKTtb mTARMm 
OF JU5T\CE, owe OF ITS ILriFUOYEES^ TUt U^VTLh ^'iJft'^^'i FAKQUH 
COnmSSl^M. TWG. -D-C. BOKe^D Z)F FARr^tL. AMbTHB DISTWGT OP 

PUmiFF EPPS, mum 1WT6 A ?LEA-AGRE£HEWT WITH TK^ UWlTtD 
STA*VER ATTORWir^ orP\CG, AFTLR miVkG TftRtATEMRD WIW ADDlTimU 
CRVHmaV DFCrt\iS£S, l\16T WI^RS'Y|\WmM& AFEU^WIADS IMmCT MEi^T 
FOR'AmURDER THAT REMAINS m PLAIMH^IFP^^ UCOID AS f)V TO 
DKTE AI\iD FOR WHICH PLAlM'TlFF HAD M6 PART IK\. 

THE EViDEf^CE SKftWS TrtAT PLAINTIFF'S COURT FILES V^ERE UN[^GR 
^EAL, m 2603 AWD2604. WHGKl THE UMITED STATES DISTRICT COl/Z^f 
HAD CAUSE TD REVitlAi THE PUBLIC KLL.9.0 IN CRI^^lNiAL OSE RLE 
Mb.: P-^3LSfc-^^. THE D\STR{CT ATTORf>nEY WHO REPRESDNTED 
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AklO DEFEJWOEDjTHE UNITED r^T/\TGS PAR6UE LQlAWSSlAl^, Ijli 
A ;L^ U.SX.A.I 22^1 ACTION THKT PLAHiTlFF FILED \(\i THC 
UMITEn bTATES DmRltT G60RT OF" ATLAWTA GLQKGrlA. SEE t 
OKDER FclR SERVICE 6r REPORT hW RFC^MMEMDAnflKL OF UNITED 
'STATES MAGISTRATE TODGE.PAG-C U^.^. 

FOR YEARS 5 SAID ^GAL\Nfe tt^ Ti\E PUBUlC RtCQRD UAS CAUSED A 
DEnC\EMCY m&EWERlC F\UE.^THi47 SERVED A5 "?l\E GFFICIAU 
ACC6ii/V/T or CHRC>NflUOGlCAU EUENTS \M GA^EL Wo.l F-Sa«() ^?>. 
TM RETROSPECT. PEAIWTIFP'S CLASS>lF I CATION. AMD ALL SOBSEQUEIil' 
Ra\ilEW5 TWRliUtRQUT PLAlNTirF'S IlCARCtRATl5l\i BY ALL OFriClflLS 
ESPECIALLY, THE I^.C, ?AR.(^LE P>^f^PvD, THE UIMITED STR^vE^ PRRdLE 
(iMni^^\6(\l, WHC VIEWCD PLMiNTIFP WITH A JAUNJDiCED F.TE OF 



C 



PRF:SlDlCr.. CLEARUr, ANYTHmCr LESS TH^Vi T6TUE m^CUOSU^^ GAVE 
BIRTH Tfl hlvmRmTl6!ll OF THE FACTS,. A^ m^ UtLATED TO T^E 



PlAmTIFF. CAUSING IRKEPAKARLF. \\I\W.. 

T« ^ mT-Smi. FORfAGR AUSft VmiS^ m^Z^ TO PRESERVE T«C 

muL RE..Rn AMD CAUSW THE TRUE MATURE OF WS ACTOMS T5 REMMN 

SWtld rm SCRUTINY UNTIL MOW. IN E SSEMGE , DtFthSPftR-V 

HOWES. '■THREW THE RGCK AND HID THE HflWO ' TWT HLUn THE 

GPndmU ACtOUWTi W CHEfiNOLO&ICAU EVIEMTS. 

DUR... PRD6AT10«.«CKRCERAT10W,A.D PAK.LE KtUASt, PlAWIFr 

EPPa. WftS 5U5aeCTED TO A SERIES OF T.^OUS ACTS OF 

. .nrvi^iia vmTWVK FACTS AMD ClRCUIVlSTAIliiCES 
UWC6WSTITUTI6WAL l\eTI5MS . FUFi IHbW vn^i ^ 
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017 THE F0f\eG6lM6 VlflUTiQNS HKt ^tT rOH\^ \U EACH NOMP^ERED 



llFFElWie 



I, TUWSDICTON m \Um 



1. PLAlMTlFr EFPS. BRIM&5 THIS ACTIOM /1&A\W^T ilEFEWW^' PURSUAUT 
TO TWE LEGAL EQUITABLE TOWSP^S OF THE UWITF.D blRTC^ O^^TIl\CT 

coim OF the: dis'trict gf columb)/^. ivmtH is vested i/Vith the authority 

TO PvEVlEW TDRTUfiliS CUAIKIS (liF CIVIL RI&H?S lliOLATimS UNDER T/7LE:: 
41 U.S.C. ^nS3. TUIS COURT HAb SUBJECT HATTER MfaDlCTIOfM 
OVER CIl'lU f\CTlOWS DR OTHER MATTERS. AT LAVK' OK RQUITV, RRAOGHT 
\l\i T\\e DlSTmCT COlinT UNDER 23 U S C §15-51 AMD 13^5. TH^ 
PLmWTIPP If\il/6KE1S THIS COURT'S PENDA^ TURI5Dt£-T'l6M TG 
HERR AND DECIDE ANY CLAIMS ARISITMG UNDER ST/ITE AMD 

COMfVIDM LAW. 



PREFORM THE ACTIftWS T)ESCm^D \W T1\\S tbWlPUMKlT m TUE DlWdlCT fiF 

<:oLyiy)RiA, i/Vwiue at all times acting uhder cqlou of law. 

AMD ALL DR A SURSTArVTIAL PART OF TUE EVEIUfS, ACTS OR 
|]nL^&\0(\iS GIVING RISE T5 FLAmTlFF'S CAUSE CF ACTIGM AI^O 
CLAim^ FOR REWiEF AGA^S-y TUE DEFEUDAWTS' OCCURREO IIM 



TttG T^l't.Tl^lCT fiF (L5LUIVlBm. 



-^- 



Case 1 :06-cv-0071 7-RMC Document 29-3 Filed 09/28/2007 Page 5 of 30 



^. Tl\l^ COUhT lAAS Fyp^THEH ■3\]W\'a\)ICTl{^W UW.DEfi. 3.^ U.SX. U^il 



(a) ei) . 



n Gwmi uimibm of futs 



IN ITM, ^O&UST' 'Jih. . PUAmTlFF EPPS \WAS ARRESTED AIViD THERE 
APTER l^iDlCTEO 01^ TWfl C(iUI\)T5 OF FIRST DEGREE HllRCiER M/DlLE 
ARMED> AMD hmiV R6%B^V1 . 

THEREAFTER, m 6\\ ABRliT hAX %^ A'^S'^- PUAmTlFF EPPS. PLE/intD 
GUILTY TG OWE CDl/MT DP SE^OhiD DtCrKtE MOKDPR IW /^iMAlECTKlM 
THEREWITH, THE UWITCD STATfS D\SMISc,ED C6l/I\iT5 A,/IA1D C OF 

\^\KSn' DEG-aEE MURDER. 



DUFv\Ni& PLEA Mt&bTlAmHS, PlAl(\iTlFP E?P^ REPEATEDLY ADVISED R\S 
ATToeMEY THAT ^15 ^Ctl^S m CRlMlMAU CA?.E Uc Y-'^lU-n-. 
(l^HlCrt ACTUALLY WA^ ASS\^N T(i Al^ REPRE^EtiTEO ^Y VJKITED 
■bTRVPS ATT5(eWLY CHAKLES C/iftb), WAS A DIRECT RESULT OF 
SELP \)EPEMSe mb THAT THE CHAdGLS) IW THE Ptl^bmG- NUi^DEg 
\MZf>i UJiTHOUT LEGAL 6i\ FACTUAL htRlV . 

PDRMER ALISA Gr.PAUL HOUi'ES.^/f 2Z.; IMTEMTIOMAL WRON&-PUL C5l^Dl£T 
IM THE PRDSCfTIOPJ OF PLAIMTIPF EPPS — AND m ABU^E OF 
P51WER— \AIAB BLATEHT hlS-COWDUCT AMO C(3LJIM5El WAS UEPICIEWT 

-s- 
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\V 



FORNOTPROPELY PRtiTECTlAlO lEPPS'S RMT S DUmG 'TU\^ TIMS . THE 
PP.D^ELU70R HEPE/\Tl!lDLY \/IDLATED PLAlt\iTlFF1i:.PP& RIGHT TA 
COl/NSEL e>Y CONDUCTIWG- COMMUNlCATlOfi^S liUlTB HIH AFTER mmCx 
llWt?ftP,1(V)ED OP EPPS ASSEeTlfif^ GP. km RETPRE-SLMT/lTlflW DV 
CDl/W<^EL- CDUWSEU \AIA ti IHFOKKLD /^P TW^ IMPROPER 

COMMUMlCATIOA/S HOWEl/TR, PA\L1£0 Tfl AB^LCT OR PRESEAi/E 
THES'd ACT(6MS bY FGPiMBR AUSA PAUL G/K6\MtSj^ii ^/., 
FOP. TliDltlAL iCRUTAWY. Uu'T'lflATClLY ^USr^ HliWt^ , lA/AS All/iliJEJ) 
TD jviftWiPULATE: EPPS \Wn ACCEPTIMG A maU^R Cm(£T<(?/b 
P^Y USllUCr THLTRHfAT OF PROStCUTlt^G e.?PS l(Vi TRE f :)Mlf K 
V, UOTCD STATg>S^ WHERK EVEtsL TVlC)\i6H ^US^ ROUiES ICWEl^ EPP^ 
DID NOT CGtnmiT TB\^ MU^DLK, UD\MES Al^Ci KW^IA! M^ ^)(li£ 
ELSE KKBW, AMD KE COOLD USE mm\ AUD ^<^i:^NiGr, AMONST 
DrHEKS T6 SELL IT TO A JURY, SCE : l/l/A5Hll^G H^SW FGS^ 
NEUUS ARTtCAL \AfWEKE mUS CCUL1^ NOT U5E EPP^ \^0 THEl 
CASE BECAUSE HOUIE-S UAJD QOTTEN EPPS TO PIE-A- ilM /\ 
SEPEa/lTE MURPEE CA5L . 6/)UWSGL REPlJ<;EO T^ ^R FAIL TC IAi(/£^TI~ 
G-/ITE THK SMITH V. Ul^iTEn S'TATF,. S ALUOATIflMS THAT l/l/MO 14/^1/^ 
PR(iUlOED ^VIDEWCE THAT mVlER AU^A H6\WE3 KKIEW T(MT /KKV 
PRCSELUTiOAl OF EPPS m TUAT CASE 11' AS UW JUSTIFIED MD WIAS 
BEm& USED E>Y liCWES AS LEVERA&E T5 COERCE EPP5 . FfiKMER 
AUSK HGIA/ES, US^D EPP^'^ M{\T HER, OFFICER WAYNE W.E^PS, 
D.C. MT.D. MCiRLE CRIME SCEMvi SEARCH LAfe TECHlOANt. AMD tlftlA/ES, 
UMDERUW^'tO further mWlPULATE Atob COERCE ^PP5 <^^0 /^^ ' 

-4' 
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IWl/OL(JWTARiLY IWCDM PETENT \A/AJVeG OF rt\S Rl&i\f b AklD ACGEPTmCs- 
WflT THRFATEWED EIPPS U/lTH A HURDER CBNVICTIDK IM W^ mm ChS^l- 
PKDniSED Tft LIE AMD HIDE EVlDEI\iCE Ili THE T-STKE£T iMCIDEWf 
Wm THE NEIA/ YORK TAmiCAW &ROUP^ EPP?. i^OULD MfiT HAVE /lAPlTtiMM 
AftlD PLEAD GrUlLTr TO THE FIRST MURDER ,CASE.E\/EK1 mU(xR HE. WAD ^ 
VALID SBLE DEFENSE CLAIM WI7U RESPECT T6 TKE 5RHE. ^EE.' 
ISOUERWMEIiT'f; RESP&NSE TO PLAlNTirP"S, THEN DEPENbAMT^'j 
IM5TlOI\i FOR REDl/tTlOlU ^ MOOIFICAI'IOW OF ^tMTmCE UmDtR ROLE 
C^S"), U/HERE PflUnfe. AU5.A UC>U)E^. AHMLTTS TttAT PLAIMTIFF EPP5 
W/AS LEPT W/ITH LlMITrED CHOlCf?. A^ID KILLED THE DECFJDENT P^EFflRL 
HE WOULD MH btth KlLLEb ttlMS^ELF. IW nKUU^\iLl. SF_F /LSf); 
mEV\lLY DlVCO\(tKEr) EyiDEf^CE)(B)(.m. WAtn UMITEO STATES FARMER 
aTT/iRNEV. G.PA\IL HOlME^.^zf ^Z.. 5UMMARILY IHFElKPiED Tl\AT EPpc, 
W«0 M/ilS CUAK6ED mm WO COI/AITS Df FlUST DE&KLE m^bU.^miJLD 
ALL CflUNTS DI^HISED, TOR TaUTHFlJLLY TE5TlFll\l£> IWTHE SMITH 1/ 

OF GX.LSf) AT 5.. WHERE F6RnEll A USA HDiiDES CAWDOR m TtlE 
CDWOTATlflW AiaO Cftkl5EAl^US THAT CLEARLY SHOWUS TWAV PlA\WTirF 
EPP-b. ACTlbNS \a;EKE IW SELF nEFFM5E> NklD THftT THt^EU/AS A 1/IAE)LE 
PREDICATE rOl^ SELF-DEFEWSE WHICH GAVE TWE COURT A ViARLE 
REASftM Tb 6-RAMT RtL\tF P\iR^UAWT Tti RULE C^^^ IM THE FORjVl Cr: 
Five YEARS PROBATlOHi. ElOHTEENi hONTH DRUG TREATKE(ViT, %150M 
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riME, AMD amUNlTY StdVlCE G-EKtltD T6W/\RD YfllJTH Dn^\r RtH/lB- 
ILITATIOM. ^AID RliLE 635) ALSG BF.CAME. A VIAB^Ue VLttlCAL FOR 
FDI^MER Ali^A HOUJES ?6 Lt\iU UP HIS WRfchiFUL ROUG \W THE PROSECU- 
Tlt)l\k OF rPB, MO HOULlES ALWAV^ KNEiM WAS MOT ASSOCIATED W|7H 
OR CrUlLTY ftF THE SMITW V. mmb STATES CASE. AUSA ^HARltS 
CORB^ ACTCD AS A COOPtt^TWE WHEN HI ASSIST' Ali^A HAUitS, IN TWt 
DISPOSAL OF HIS MlSCREADAWT {LONbllC^ IW CASE No. F-n38-^5. BV 
fVLLfclAj'lMG AliSA UOUiE^i TOTIGGY-&ACK'' Qti CA^E No.F-12?^-^« . lA/Rrj^t 
THE E\/)DFMCE 5W^\MS THAT Cflt«2.tlbW AMD mEATS OF WROMGFliU 
PRDStLUTiD/U>WEfE U^ED TO MkWlpyUATE fLAlMTlFF EPP3 IMTfi, A 
GrUILTV PLEA A&REEN\£l\lf. THL WONOdAELE PETLR WOLF^ALhQST 
REFUSE n ACdtPT THE PLEA AGREEMENT. lA/HlCH CiKl WK\ <^>^, 
1^2^> lAiAS REPRESEMfEP feY AUSA CWARLtS C(ifeB. 
ntFEUDAlUr H6UL3ES WAS IN A PR5CAP.10US QUAGhlRE BEC/HiSE 
HMWES HAD ADMlTTiO IW THt OF 10FF\GER \IUAYNL W- EPP5). BROTREP, 

n PLAiMTirr, tkrt PUAiwwf.i^it) wot cDivimiT the mi/rder, 

IW FUKTHERCWCE, SEE :^^WASttlM£rTDN POST NLU^S'PAPE^ RtP6?.T 
AMD PRES"^ RELEASe FitFEMftAlyiT V\61W^S H^0 PLAINTIFF EP/'3, 
ll\i HIS DrriCE QNTRQ TKIRED FLOOR /)F 5"T5r ^fh STREET OliR)K)6- 
THE lW\/EST(CrAf IVE PROCESS ftr THE mm CASE , AkiD A SyPPOSE.0 
EYE W\TNE5S TO THE HU&DEK COULD NDf IDiWTkFV EPP'^. 
PURELY. PLAIMTIFF'S ATTOI^WGY lA/AS NOT OW HAWb FflR THIS ACT OF 
PR6SECU^T'DR\AL MISC/)WDUCT, 

-8- 
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m THt SHOW CAUSE HE/IRIMG TRAMSCRmS. IT 15 CLEAR FR6tA THE 
COUUOQIJE OF THIS TMWSCRl^T TRRT V10\WES ORCl\E^bf R(\TLD PLMWTIPF EfpS 
EIECTIOI^ l?RmADI^UG TKEaThEI^T PROfrRAH THA^V Hf. > H01JUE5 IH/AS 
ALSO US\WGr A^ A WlTNtS^ PRBTECTlDW HIDE-DU'P . DtFEnDANiT V\mf^ 
NEl/ER RELlfiQUlbM P6WEK OVER EfPS»> THI\T ALLOWED UbOJE'b I'O 
Ml5RCPRES.El\)fp CPvlTlCAL FACT COWCLRW(M& PLAlKil'lFF'S THREE: U/EEK 
STAY AT'STOUT STf\EET\ 



H. FIRST CKUSE (iF AGTM 



DEPRIVATION OF PLWWTlFr^S CfiNSTlTUTIOWAL RIGHT 
OF C0UI\1SEI-5IXTH M^EKinMEWT 



■?HE C0W?>TITUT1C>M 5F THE UWITED ST/ITES PROVlDEb FOR THE 
ASSIVPAMCE ftp COMNStL AT ANY "^CaiTICAL STAGE" OF THE 
PRbSECUTlON. HEnF_ POaMKR. AUSA UOUJES COWTIKIUED TO 
SPEAK WITH THEPIAINTIFP ilbUTSIDt THE PRESEWCE OF COliM^EL 
DURIKIG, IWl/ESTIGATiM AND PLtA tWECr6TIATl5M<^. PLMNTIFP 
COMPLAINED OF THI^ COiyiOUCT AMD RECiUtSTEO THAV ms ATTBRWf/ 
fSt SaMhOWFI^. FORKER AUSA HDUiFS I&MORE.D TtlE2>E R^^OFbT 
AWft C^r^TlNUED ^0 DlSCUSe? A PLEA Dl^POSlTlOlVi ll\\ THE 
FKESEMTS OF PLAIWTIFF^S feRoTHSR AMD ATrteJ?.^. 



IV. SECOlviD CAUSE DF ACT\C^M 

DtPRWRTlOM QF PLAmTlFF^S CONSTlTamAi^L 



-^ 
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RifrHT TO DUE PR6GES^- FIFTH AMENDmT 



FoRRFe kW'^k mms. had PLAiMTirr ctecteo pion a druct proor/ih 

IM TttE S'Vi\TE OF DENVElC COLARADD M5E AM A VE(i:?iLE AR&UKEIMT 
VUITH AMOTtlEP, PARTICIPAWT IW THE PR06-<^AM. THE 6:jEC'ri6W, 
WmtH WAS INrriATED BY FDRHE^ AUSk H5\)UE^ WHO PAlb FCR PLAWC 
TICKFTS TO AM5 ^R6^n COURADO AMD C5WSUMFiATF_D SAID ETeCHidlV] 
WITUDUT THE BLMEFIT OF A Ut^i^lMG P.cr5?.E THE Pll£)^RAK?S 
COMMIT'TEE, EFFEilTiUELy OiMYlMCr PLAIMTIFF THE RIGrHT TD 
nun rR(iCLSS> PIII6^ to TUE L055 DF his LiBeRTY. 



v> Twm CAuse c^f action 

inPRQPER SElZyRL 5F puimpp- 



P'OfiMER AUSI^ HOUIES CAl/SED PLAIMTIFI^'S PHYSICAL StllZURG &Y 
HiqRtPRCSENTlM(^ CRITICAL PACTS TO THF. COaRT MdltViG HIS 
PPvORATlOM REVO<CATl/\N HEARlWGr , C AUblMGr A L05S OP l3E>eRTY 
AMD THE RlGrttT T6 rUWDAMtWT^U PAIRWESS (DENIAL OF DOE PROCBS). 

THP- FO«£G-0(M& COM^TITUTWWAU V15L AXIOMS OH T\^E f A^T OF 
VOtlMtt Aa^A HtiUlES CAU3tn THE PLAWTVPr THE Uk\WELESS>A^Y 
LOS^ or LIBERTY AMD SUBSTANTIAL MEMTAL AWGVilSH km '^mi^im. 
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UNG WITH THF LOSS OF PROPERTY km EARWlMGr POTtM^TlAU, 



VI. FIFTH CAUSE (^F ACTION 

*<*— ^mauaifcM— ^ 

Nt&LlGENT HIRIKGKWD TKAlMiMt 



1WTEI\\/IE\1/ AMD/OK COWDOCT A COnRB^CHSfMSlVe BACKj&R^UND CWIfCiK 
TO ALL^Vki TT TD PIlOPE^LY ASSESS F'omEL AliSR HOlU^S' 
PR(iPEKi^lTY FGe TRUVRs HO^^STY. AMD IKJT^LG-RlTr. m£(£6Vfe.. 
TW^. UWITED STftTeS DEPARTMEklT OF 3U5TICE FAILED Td 
PRCiPEKLY -TRMN FomEt AUSR H6WElS WlTH RESPECT T^ THE 
^OLLECTICJVI. PRtc^LeiTATlOIM. AMD PRESE,1M?AT10KJ CtV ElimEMC£ 
01^ THL CIOI^RECT PROCEDUl^t TO 5E PURSUED OUI^INCr PLE/1 
NLGDTlATIflfViS AMD CoMTACT lAJITH DtPEMIT^AWT^ RLPRESe/UTeO 
(iY COVAISEL. AS A Eilf^&CT RESUt^P AP Tt\€ Fb^i G-6{tu&- 
WEGrLI^EjUT HIRING AMCy TKAlNlWGr, PLAlkiTlFF WAS d'^EK^ED 
1(\)TD ACCELPTlNGr AW IMPR6P« PLEA 6PP AWh 5UfeSEQU£TlV 
L03^ m5 LlbEKTY. 



Sl^TH CAUSE OP ACTION 
IMTEIMTIQMAL INFLICTIQI^ QF PHYSICAL AMD MOTflL 

WHILE IW THE CUSTODY OF THE UNTED STATES DEPART ^EIV^T (if 
•JUSTICE, BOP. U^.P. ATLAK/TA PENITENTIKV. PLKll^iTl^P LPPS 
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S(iSTA/MED A PK/ICTURE TO HIS RlfrHT ARH WHILE ViUOI^KLlRlG- m 
UMICOR BEMCH- miL-&AG-> \MHEW A SE^IWG t^ACmWe FE(| fl|\} 
PLAINTVtr'b ARM^AWD WRI5T- FOLLDWlNGr THE rCR.EG(M(^G IWMY, 
EMPLOYEES AND/fi^ /1&E(MT^ OP THE UMVTED ^TATtS R.f^.R. U..5.P 
FAILED AWO KETUSED TO PROVIDE PLAllUTlfF U/ITH M?Cai;ATE HtDlCAl. 
TKEATMEIMT. 

AS A RtSUL'T or THE IWTEMTIOMAL DEh\lAL OF ADEQUAn-iL HEPlCi^L 
TREATMENT. PLAlKlTlFF SU^TAIMED PERMAWEMT DAVWAfre T5 \i.\S 
Am AAJD Ii/I21!>T 4MD EWDUHED SUSS'VAMn'l/lL PHV5\(LAL PAl(\i AAlO 

THE DENIAL OF KEOlLAL 'TREATMENT UiA5 DBKit KWUlAJlMGUV. 
1NTEMT16WALUY AMD ACLOmAUllD ^VITH MALICE- 
TtfE IKiTEA/'PWK/>lU IWFLICTIDM OP PHVSICAL AWO mEUTAU PAIM, 
5UrPCRIW&, A(\1D DIST'ILE^S CDKiyTlTUTED MOT Olv!»LY A TO^T F.UT 

ALSO AVI6UAT/0M DP TfW^EltHTH AMENOraEl^T TO TffE afOSTlTU- 
TlOVi OF TH£ t/Aj'ITED S,TftTE5. (iKFLlcriDN OF CKUEL AND 

UW USUAL PUMlStfniMr). 

SEVEIMTH CAySE OF ACTION. 
DENIAL OF EFFECT IVE ASSIST Al\lLT. dPCOUJlSa 
( VJflLATIOM OF THE' SIXTH AMENDriEtlT) 

DUE TO THG CONDUCT OF AW AGtWT/ CinPLOYEG OF THE UWITED 
STATCS.DEPKRTMEfVT AF JUSTICE, PLAIMTIFP EPF5 WAS 
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DENIED THE COMSTlTUTlOmU R\GrHT TO EFFECTlllB ASE^ISTAMCL OF 
CfiUMSEL AS PRCiMiDED BY THE SIVTH m^WDnENT- 
FORMER AUSA HOWES' INTEWTIONALLY WITHH?,UD FKCiM CO\)W^E FGi\ 
PLAINT\FP, EV.CULPATOKY EVIDENCE REGrAKOmt A PEWO^Mfr CHARC^E 
OF MURDER, WHEKE AUSA HOUIE^ mLl'^TED COOPERATIVE /IS^lSTAWCt 
FR5(V) AUbA CRARLES CGBBjWWl^ \l/A5 mEC"?L^ PK5StCl3'nM& 
CR^^IMAL LASE t^o- F HlS^ ' ^^, TO ALLOW A^SK TOt^ TO mS^EAD 
USE Tttt ?imm(j CHARGE THRT HE WAS ?f\6^eCUTl!MGr AS LEVERAGE 
ll\J seCUMMG A PLEA IKi F^IU-^X, AMD DISPOSE OF Hl^ ^ROM^FUL 
PfiOBECUTlM OF PLAmTlFF V.??^ NWrtO H^ HAD mOOtO FftR^UTOI^ 

m Tt\E!. 5niTH CA^E. 

IM Amiim. P6RMCR AU5A KOIaJES. AAADE MNTfRIAL »^l?.RLPRESfKT/^- 
TIGWS TO PLAIWTIPF'S COUNSEL AND THE COURT aEGAKDIKfr PL/imTirF'5 
DEPARTURE f R5M A DKUG ?RO(rP.AM BASED il\i ^EMl/E^ C6L6(^A06. 
REWDCRlMfr CAUfUSEL OTHERWISE INEFPECTIl/E DUKI/Hfr THE 

PRDBATIOM RLV^CA'PIDM HEARING^. 

m^ IWEFFECTIVEWESS DF COUNSEL KE^ULTED IVi PUAUWTlFF fSmt 

COEKCED mTO A PLEA. E.VEW THOUGH FUAIMTIFF m h VlABuL 5EUF- 
OEFElVi'bE CLMn. A^^b THl\T 5l\nE. llOEFFECTWiWESS DUm& m 
PKObK^V(iNi PROCtOURL RESOL^LB m A LASS /DF LIBERTY. 

DEMIAL OF LlbERTY WITHOUT /\W ADEQUATE LE&AL BASES 
QR DUE PROCESS (TOURTEEMTH AMEMDnEKIT 



-^13 
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WHILE IN THE CU^TfiOY OF THE D.C.DEPARTnEWT OF CORRECTIONS. 
THE UWITEO STATES DEPARTHEKiT OF JUSTICE, BUREAU OP PRISOWS. 
PLAINTIFF EPP-D CASE CAME BCPCRE THE B.C. ?m\.^ BOARD m T«£ 
UNITED STATES PAROLE COMniSSiON OM 5EVERAL (OCCASIONS, 
\W APRIL, ^5i^^i, inSt. PLAIWTIFF APPEKRED ftEF&RE THE O.C, ?mLE 
BMRD.AND (QUALIFIED AS EUGibLE FOR PAR6LE UVIOER THE GUIDIBJES 
POd B.C. CODE OFFEIODERS. HO\WEMER. UilTHDUT Afi ADEQUATE Lt6-I\L 
OR FACTUAL bASlS AMD AM INA^^EaUATE DOE PROCESS PREDICATE n 
PAROLE WAS DEWIED. IN SEPTEMBER. IDOl. PLM^iTlFF APPEARED 
BEF/)RE THE UNITED STKTE^ PAWiLE COMni^SlOKl AMD MS AGAm \}imiD 
PARIiLE. FLAIWTIPF ATTEMPTED TO EXPLAlM TO AU^PHORITIE^ ON A 
NUMBER. OF OCCAKIfiWS THKT ALL OF TBE OPPICIAU Pli^UC m EPP5\ 
CASE WAS m^ &eFORE THEM. PLAINTIFF WAS IGMORED, SUfeSEaUENT 
THERETO, THE UWITED STATES PARGLE COhMlSSioN -^ RliBP.ER STAMPED" THE 
CflKlTllUUAL OEMl^L mmm COWDUCTING ]TS OWI^ m\/15TI&■/lTl(\^i OR A 
COMPREHENSH/E REVIEW TO A5SUR.t TH'f^T PLAIWTIFF^S ALLtCrATIOWS lA/ERE 
M/ITHDUT MERIT. MFARE EFFECTIUELY Dt»^r\MG PLMWWF WIS RI6rHT 
TO A FULL FACTUAL DUE PROCESS REVlEVill WITH ALL GF Tl\t FACYS 

BEFOKE TWEH. 

AS A RE?,ULT OF THE FOR60IN6r ViOLATl6M<5 PLAIMTIFF EWDDKED mwy 
YEARS DP EXTi\enE MEUTAL 'bllFPt?ll\iGr All\D D\STRES^, FLAIWTIFF 
bUmiTS THAT GIVEN m STATUS DP ^QUALlFlEDf HIS CONTINDAL 
INCARCtRAmw C0W5TITUTEO WOT OWLY iViTEW^lOWAL IRFUCTION (IF rW:(Nr/^L 



-1^- 
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PftlM AMD SUFFERING- BUT ALS6 COMTRAVENED PRdTECflONS flGATO^T CRUet 
KMh UMUSUflL PUNISHMENT. PLAINTIFF AVE.RS THAT HE WAS THE TAPES 
TPiAN^RIPT^, OF THOSL HEftRlNG^, WHICH BETWU TftE ACTUAL lAiWUTEi- 



mn CAUSE hmm 

ON Of^ AfeOor 0CT6&ER «. lOOJ, PLAlklTlFF WAS REL^E FRbN THE 
CUWOOY OF THE UNCTEC STATt ROP VIA PAROLE, AFTER m.lWE^ 
bTEU/ART, UNIT MftWA&Elt, COUWSELoe &KOW/WlW<i, AMR CAC^mUAfrEfe 
msTK?,, ALL REPRESEMTED PLA\WTlFr IM HIS PhMLE HE fiRm& 
AFTER RttEl^/lNS VEMFI6D JUDGEMENT AMD CDmOTMERT ORPEHS 
SHOWING THAT THE UWO STATES PAKOUE COHMlS^lttN ^ND 
^OP, DID m HME THE FOUL TOUC RECORD AMD m FACT HAD MR 
YEARS MADt BlftSE AND m3UDlC£ MOSWMS IM CA^E N..Fn?i--«S 
DUE TO PORTIDWS OF tttt P«6UC REC6RD feEm<. UMDER SEAL. 
UPDB HEARHUG REP RESENWTIOW FRCN THESE PR15(^M OFFldlU WWfl 
,NVE5T.&«TED PLAINTIFF PLEAS FDR REUEP, THE UMITEO ^WEs 
DISTRICT COURV REQUESTED THE FULL DfctKET REF6KT FMM 
THE D.C.<iUPEflOR C6URT AND FAX-tb THE PORLIC RECORD TO Tttt 
mn TEAM MHO REPRf9tWYED THIER FmmNGS TD TttE PARDLE 
Cmni^SWM lAlHO (iWNTE0FUmWFVRtLEfl5£im6DIATLU. WT 
WKS PURSUANT Tb A CONDITION FOR LIFE. PUINTIFF SObf^lTS THAT 



Case 1 :06-cv-0071 7-RMC Document 29-3 Filed 09/28/2007 Page 1 6 of 30 



5UCH A Cl!ND»1'\0)U CCNTR/irENE THE P(^TECT15N AfrArWS'P (IRUEL, ARD 
UWOSUAL PUMISHMEMT. IW FliRTHEKENCE UMITED STA>TES PARC^LE 
ConiMIS^lOIUER. ROBERT HEYiyUORTH. PURLICLV DEWOOIMCED THE PRlAR 
ACTIOW^ TAKEM BY THt CmWiSSlON AMD NOT OWLY CrRANiM'ED ?ARCiU9i. 
?i\)'? KEDUCED PLAIWTIFF5 SECiyRlTY L^VLL biCAlJSE PLAllViT\FF, 
EPP^ DESER.I/ED It. C0nniSSlfcH/E(2. HEY(a/6R.TH AL56 3TAT£n 
DW TfclE PUBLIC RECORD TttAT PLAINT \rr SHC^ULO WflT 5T0P 
/\P)DKtSS iAiG- THIS Pl/RONG BECAUSE TP IS ONS THE PUBLIC (?LC(JRD 
THE PLAIW^TIPF IS AM EXTREME THREAT TO THE <:c5mft\l]N;iTY 
AKiD THI3 IS iSfCiT THE CASE. mU Tm FACT SWE5, /)T M/Z^fT 
PLAIUTIFF SMLD HAVE BEEN ?LA(LED 6|\\ PAftOUE VDK Tftt RALAWl^L 
OE THE FIVE YEf\R PRORATl/IM PERIOD THAT THE BEFEMDAMT G . P/WJL 
Wm£%e7(^L. H/AS ALLOU/EO TO FRAUDUICENTUY HoODWlMK AND e>A[nB(\6ZLE 
THE PLAmTIFF. Ul PLAIWTlFP'5 C^UMSEL. km TME CfiU^T. 
THE IhPD^lTIDK DP PARALE FOR LIFE WAS mTENiOED TO IWTENTK^MLLV 
AMD WITH MALItE TO \IV) FLItT HEMTAL TDRfflEhiT AIsiD Sl]PPERin& FDR 
TKE DUhATIOAi OF FUIWTIFP'5 LIPE. 

-mm m mnmi case Nc. p^xbc,^? justified pari^le fok life 

WWEM THE COURT IHPOSED PRD&ATIGM IM TH15 SAKE CASE* 

m EALVl OPFEKiSE. PLAmiFF ADOPTS AMD IMtO^PQ^ATES THE T^CTS 

AliiD ALLEtATlOI\]5 IHi EAGH ANb EVERY PRECEDIM& CFFEWSE. 



PRft VER FOR RELIEF 
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WHEEEVORE^ plaintiff epps seeks relief prc^mf/)kmer 

KUSA HOWES', THE UNITED STATES Pt9/vaTnEUT OF JUSTICE-. THE 
UNlTfft STATED PAIRDLE COnP^l'b'SlfiNi, THE DX. Py\K5LE F^l^fV^ AND 
THE DISTRICT OF GOLUnMA IW THE. AH0UMT3 GF: 

A, COMPENSATORY DAM/\GC TW THE EXCESS CiF ^ 5,OOO.OOD.A/1 

B. ?UMITIVE DAMRtE \N EXCELS OP $. 20. OOQ.OQQ.dfl 



/YTTORMEY FEES AMD C55TS 



D. CLEAK TRE MURDER m^CrtS FK6M. TWE PWRLIC RECORD 

E. COnt^UTE PLAIWTIFF SEMTEWCE TO FWe XEAftS OR LESS 
m PARCLE 






FUAINTIFP EPPS DEMAMD^ A TiK^ m ALL IS-^VIE S SD TR1A?>LE. 

RESPECTFULLY SUBMITTED* 




LARRY 4).£PP 
r PRO SE ) 
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CERTIFICATE OF SERVICE 



I HEREBY certify that a copy of the foregoing cause of action be served by United 
States mail, postage prepaid to: 



Alan Burch, D.C. Bar# 470655 
Assistant United States Attorney 
555 4* Street, N.W. 
Washington, D.C, 20530 



SJl ^ day o f UnhM^^ . 




Larry Epift - DCDC j/afUl3 
D.C. Detention Center 
1901 D Street, S.E. 
Washington, D.C, 20003 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



LARRY EPPS, 



Plaintiff, 



vs 



PAUL HOWES, et al.. 



Defendants. 



Civil Action No. 06-717 



ORDER 



UPON CONSDDERATION Motion to File Answer or Otherwise Respond to herein, it 
is hereby 
ORDERED that the motion is Granted, and it is 

FURTHER ORDERED that shall file answer or other response to the on or before 

2007. 



So ordered this 



day of 



.,2007 



United States District Judge 
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01/15/2006 **CONVERTED RECEIPT HISTORY AS OF 2006-01-15** 



2002-07-30: 



2002-06-26 



2002-05-21 



2002-04-23 



RECEIPT #: 
AMOUNT : 
CAN NUM; 
TENDER: 
CHECK #: 
FROM: 

RECEIPT #: 
AMOUNT : 
CAN NUM: 
TENDER: 
CHECK #: 
FROM: 

RECEIPT #: 
AMOUNT : 
CAN NUM: 
TENDER: 
CHECK #: 
FROM: 

RECEIPT #: 
AMOUNT : 
CAN NUM: 
TENDER: 
CHECK #: 
FROM: 



2002-03-22: 



RECEIPT 
AMOUNT : 
CAN NUM 
TENDER: 
CHECK # 
FROM: 



#: 



Z0357850 

$35.00 

4668 

Check 

8300 

EPPS, LARRY 

Z0344610 

$54.00 

4668 

Check 

2298 

EPPS, LARRY 

Z0329513 

$55.00 

4668 

Check 

5091 

EPPS, LARRY 

Z0321545 

$69.00 

4668 

Check 

8832 

EPPS, LARRY 

Z0309609 

$37.00 

4668 

Check 

4417 

EPPS, LARRY 




o 




Oi 



11/30/2005 Appeal Dismissed 

Attorney: PRO SE (999999) 



PETER 



10/03/2005 JUDGE: WOLF 

DEFENSE ATTY: , 

COMMENT: AN APPEAL WAS FILED ON OCT 3 
BY DEFENSE 



,20 5 




03/25/2005 MOTION FILED BY: PRO-SE TYPE: 

. OTHER 

DESC: MOTION FOR POST CONVICTION RELEIF UNDER 
DC CODE SECTION 23-110 

OPPOSITION FILED: 00-00-0000 HEARING DATE: 
00-00-0000 DISP: DISP 

DATE: 00-00-0000 



07/23/2004 MOTION FILED BY: DEFENSE TYPE: 

PRE-TRIAL 

DESC: MOTION TO RECONSIDER, REDUCE, MODIFY, OR 

SUSPEND PURSUANT TO SUPERIOR COURT RULE 35 

OPPOSITION FILED: 00-00-0000 HEARING DATE: 

00-00-0000 DISP: MOOT DISP 
DATE: 11-09-2004 



01/17/1992 JUDGE: WOLF , PEXfR 

DEFENSE ATTY: , 

COMMENT: AN APPEAL THAT WAS FILED ON MAR 4,91 

WAS AFFIRMED ON 1/17/92 




V 





r^ 
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^ 



^ 



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 



United States of America 
District of Columbia 



vs. 



ft^f 



Case No. JE^,^-^'^- '^'^^ 



PDI 



D No. ,/£l±i_^£fl. 






JUDGMENT AND COMMITMENT/PROBATION ORDER 

The above-namefidefendant having entered a plea of Li Not Guilty I^Guilty to the Chargels) of :^^ 
JX^ iS^i^Z,-!?^- ^^ ; A ^ c^ ^ Jir^^l. 



and having been found guilty by lJ Jury feKtJourt, it is hereby ORDERED that the defendant has been 

convicted of and is guilty of the offensels) charged, and is hereby SENTENCED to ^^^'^^ ^^J 

A/^.^/: A^S^^^ ^ /^/^^^S ^^^ ^,: ^ r .^^-^'W ^ >/>. 



MANDATORY MINIMUM term of 



applies to the sentence imposed. 



J'/^MANDATOKY MINIMUM term does not apply. 

-r'OUDERED that the defendant be committed to the custody of the Attorney General for imprisonment for 

the period imposed above. r'::>T ^f-iitc^, 
I (3RDEREn that the defendant be committed to the custody of the Attorney General for treatment and super- 
vision provided by the D.C. Department of Corrections pursuant to Title 24. Section 803|bl of the DC Code 

[Youth Rehabilitation Act 19851. 
' 1 ORDERED that the defendant be placed on probation in charge of the Director, Social Services Division. 

and it is further ORDERED that while on probation the defendant observe the foliowmg marked conditions 

of probation; 

1 ■ Observe the general conditions of probation listed on the back of this order. 

i ! Cooperate in seeking and accepting medical, psychological or psychiatric treatme nt iiniM^ ordance with 
written notice from your Probation Officer. ^* 



Treatment for 



Restitution of $. 



alcohol problems [i drug dependency or abusegflnows: 
in monthly installments of S^ 






Court 



will distribute monies to 



Costs in the aggregate amount of $.^l^il^L_ have been as.sessod under the Victims of Violent Crime 
Compensation Act of 1981, and i J have irrliave not been paid. 

ORDERED that the Clerk deliver a true c^py of this order to appropriate authorized officiaMsl and that the 
copy shall serve as the commitment/order for the defendant. 



■ Date 



Wj 



Certification by Clerk pursuant to Criminal Rule 32<d|. 



/ 



t-nrlM ClXtltt IU4lt AutE X7 






Deputy Clerk 
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United Stales of America 
District of Columbia 



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 



„..r9a{iL^n & 



Case 

PDID No. ^^5^ 



nn\Qpt)Q. D JUDGMENT AND COMMITMENT/PROBATION ORDER 

The aWjve-named defendant having entered a plea of L ! Not Guiltyy^ Guilty to the Charge(s| of 

KJLXxr^d (l4V ^-Po fnoM i^r 

and having been found guilty by Lj Jury^^_/^ourt, it is hereby ORDERED that the4erendant has been 
convicted of and is guilty of the offense(s) charged^ and is hereby SENTENCED to / C^ v4 C^ w. 



,\7>^:\"i: \-jL^ 

X , -p^ _ y-montl. v^O-gmd vj^cur <-f\t^r \unrj 






MANDATORY MINIMUM term of applies to the sentence imposed. 

; i MANDATORY MINIMUM term does not apply. 

ORDERKD that the defendant be committed to the custody of the Attorney General for imprisonment for 
the period imposed above. 

ORDK RED that the defendant be committed to the custody of the Attorney General for treatment and super- 
vision provided by the D,C. Department of Corrections pursuant to Title 24, Section 803|b| of the \)£. Code 
{Youth Rehabilitation Act 1985). 

rv' ORDERED that the defendant be placed on probation in charge of the Director, Social Services Division. 
/\xx\^ it is further ORDERED that while on probation the defendant observe the following marked conditions 
of probation; 

/Cj0bserve the general conditions of probation listed on the back of this order. 

I Cooperate in seeking and accepting medical, psychological or psychiatric treatment in accordance with 
written notice from your Probation Officer. 

^><Qljeatment for \ i alcohol problems M^rug dependency or abuse as follows: > . I U 

I Restitution of $ „ in monthly installments of $_„_ t>eginniiiK 

, „ (see reverse side for payment in.structions). The Court 

willndistribute monies to ^ ,-^.-„-^ -.^. -- ^ i * , 

Costs in the aggregate amount of S <^^Jt> (^ have been assessed under the Victims <jf Violent Oime 

Compensation Act of 1981, and have KT^ have not been paid. 

ORDERED that the Clerk deliver a true copy of this order to appropriate authorized official(s) and that the 
copy shall serve as the commitment/order for the defendant. 



Certification by Clerk pursMyyk^ 



[dl 



Date 



•Judge 

'l)iputva:ierk 



1(^1(1 c'UiiHi Hitn Aiiit f: 
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^-/<pfB^^.k 



}t'/ 'I 



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 



United States of America 
District of Columbia 

l-Grr y J). ^fP^ 



Case No. .F_3.AX^_lK^. J^ 
PDID No. PC^^/ - ^ '?/) 



JUDGMENT AND COMMITMENT/PROBATION ORDER 

The above-named defendant having entered a plea of [.! Not Guilty .^5 Guilty to the Charge(s. of 

™:r^t?„^./7.zi.c>Lz)/^^>^i2i^^^ ;_ " 

and having been found guilty by B Jui^ JS Court. itl^^h^T^by ORDERED tiTat^hTd^efendaiTt'hls'been 
convicted of and is guilty of the offense<s) charged, and is hereby SENTENCED to / I a/^/j/^ 

^^/^ r J^ -TO L j -f a 



1 \ MANDATOKY MINIMUM term of 

X MANDATOKY MINIMUM term does not apply. 



applies t^ the sentence imposed. 



^ OUDKKKD that the defendant be committed to the custody of the Attorney General for imprisonment for 



the period imposed above, p^fj nih ^\ % - ' 



■'4 . I 



/? 



I ! OKDEHED that the defendant be committed to the custody of the Attorney General for treatment and super- 
vision provided by the D.C. Department of Cx)rrections pursuant to Title 24, Section 803(b| of the D C Code 
(Youth Rehabilitation Act 19851. 

I ! ORDERED that the defendant be placed on probation in charge of the Director, Social Services Division, 
and it is further ORDERED that while on probation the defendant observe the following marked conditions 
of probation: 

i I Observe the general conditions of probation listed on the back of this order • 

\ I Cooperate in seeking and accepting medical, psychological or ^psychiatric tr^ati 
written notice from your Probation Officer. ^ * a 'fIBtjR ' 



icrordence with 



I t 



Treatment for [J alcohol problems fJ drug dependency or, 



■ffigtS 



is follows: 



f J Restitution of $ 



will distribute monies to 

U 



in monthly installm'^nt 
(see reverse side for pai 

- -BR ■ 



begini 



Costs in the aggregate amount of $ have been assessed under the Victims of Violent Crime 

Compensation Act of 1981, and (J have f I have not been paid. 

ORDERED that the Clerk deliver a true copy of this order to appropriate authorized official(s) and that the 
copy shall serve as the commitment/order for the defendant. 

Date 
Certification by Clerk pursuant to Criminal Rule 32(d). 



Date 



F(vm CIKIH) IMWAujt. H7 



Judge 
Deputy Clerk 



t-i^ki^ 
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05/24/91 DARRYL J. SMITH v. UNITED STATES 



[1] 



DISTRICT OF COLUMBIA COURT OF APPEALS 



[21 



No. 90-564 



[31 



1991.DC.112 <http://www.versuslaw.com>, 591 A.2d 229 



[4] 



May 24, 1991 



[5] DARRYL J. SMITH, APPELLANT 

V. 

UNITED STATES, APPELLEE 



[6] Appeal from the Superior Court of the District of Columbia; Hon. Frederick 

H. Weisberg, Trial Judge 



[7] Stephen I. Singer, Public Defender Service, with whom James Klein, Public 

Defender Service, was on the brief, for appellant. 



[8] Stevan E. Bunnell, Assistant United States Attorney, with whom Jay B 

Stephens, United States Attorney, John R. Fisher and G. Paul Howes, 
Assistant United States Attorneys, were on the brief, for appellee. 



[9] 



Terry and Steadman, Associate Judges, and Kern, Senior Judge. 



[ 1 0] The opinion of the court was delivered by: Steadman 
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[11] The issue in this appeal, although technically one of sufficiency of the 

evidence, basically involves the scope of the criminal offense of obstruction 
of Justice insofar as it applies to witness tampering. The relevant provision, 
D.C. Code § 22-722 (a)(1) (1989), reads: 



[12] (a) A person conmiits the offense of obstruction of Justice if that person: 



[13] (1) Corruptly, or by threats or force, endeavors to influence, intimidate, or 

impede any juror, witness, or officer in any court of the District of Columbia 
in the discharge of his or her duties. 



[14] Appellant was convicted under this provision for attempting to persuade two 
friends of his to testify falsely on his behalf about his lack of participation in 
an alleged murder. We affirm. 



[15] I 



[16] Appellant was arraigned on August 24, 1988, for a murder committed twenty- 
two days before. Shortly after being released, on September 8, 1988, he asked 
two friends of his, Dominic Dorsey and Joseph Calhoun, to testify that they 
had been with appellant at the scene of the killing and had seen the killing 
committed not by appellant but instead by one Larry Epps. As Dorsey 
testified, "he wanted us to say that ~ when we went to court, he said he 
wanted us to be his witness and say that he didn't do it." About 10 days later, 
appellant again approached Calhoun, along with another friend of appellant, 
Lamarr Young, and asked them to testify to a more elaborate story also 
pinning the blame on Epps. Appellant told Young to tell this story "to 
whoever when I eome to court and tell it to the Judge." Some days later, after 
learning that the police wanted to talk to witnesses, appellant, Calhoun, and 
Young again talked about the story. 



[17] In fact, Calhoun was not present at the scene of the killing or anywhere near 
it. Dorsey was a member of the group that accompanied appellant to the 
apartment house where the killing took place and was a witness to the events 
in the apartment where appellant, the victim, and Epps (among others) were 
all present shortly prior to the killing; however, Dorsey was not present at the 
time or scene of the killing, which took place in a stairwell. Calhoun initially 
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told the Assistant United States Attorney that Epps had been the killer but 
eventually admitted he was not anywhere present. Dorsey refused to go 
forward with the false story. Young, who was an eyewitness, testified at the 
trial that appellant had been the killer. At the trial, appellant was acquitted of 
the murder but convicted on two counts of obstruction of Justice under E).C. 
Code § 22-722 (a)(1), which related to his conversations with Calhoun and 
Dorsey. *fnl 



[18] Appellant's arguments with respect to the sufficiency of the evidence address 
the two counts in somewhat different but related ways. We take each in turn. 



[19] n 



[20] With respect to Dorsey, appellant's assertion is that no evidence was 

introduced that at the time appellant spoke to him, Dorsey was expected to 
testify and that he was therefore not a "witness" as required by the statute. 
*fn2 



[21] The word "witness" is not defined in the statute itself. The jury was 

instructed, without objection by appellant, that in order to convict, the 
government must prove beyond a reasonable doubt that Dorsey "was a 
witness or a potential witness in a case pending in the District of Columbia 
Superior Court." *fii3 The jury was further instructed: 



[22] The term "witness" means a person who knows or may know facts that are 

material to a pending case and who is expected to testify in that case, whether 
or not the person has actually been subpoenaed to testify at that time. A 
p^soft is noUiwitaess wh^ireg^ffdless^Jiis knowledge of material facts 
bears [sic ~ presumably "there is"] no present expectation or intention that 
the person will be called to testify. 



[23] This was a substantially correct statement of the law. D.C. Code § 22-722 
was part of the District of Columbia Theft and White Collar Crimes Act of 
1982. In the main, it carried forward the provisions of pre-existing law, D.C. 
Code § 22-703 (1981), which in turn reflected the provisions of former 18 
U.S.C. § 1503 (1970). The Extension of Comments of the chairperson of the 
Conamittee on the Judiciary, July 20, 1982, in commenting on proposed 
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[27] 



section 722, states that "as under the current law, the term 'witness' is 
intended to mean a person who knows or is supposed to know material facts 
about a case which is pending and who may be called to testify," citing in a 
footnote United States v. Jackson, 168 App. D.C. 198, 513 F.2d 456 (1975). 
In that case, involving 18 U.S.G. § 1503, the court stated that "indubitably, 
one is a witness, within the meaning of section 1503, when he knows or is 
supposed to know material facts, and expectably is to be called to testify to 
them." United States v. Jackson, supra, 168 U.S. App. D.C. at 201, 513 F.2d 
at 459. 



[24] The facts here supported a jury finding that Dorsey was a witness within the 
above definition. As one who had accompanied appellant to the general area 
of the killing, he clearly had knowledge of relevant facts immediately 
surrounding the offense, and could be expected to testify concerning them. 
See ToUver v. United States, 468 A.2d 958 (D.C. 1983). Certainty as to one's 
role as a witness is not the test; it is whether there is a reasonable expectation 
to that effect. As put in the Extension of Comments quoted above, the issue is 
whether the person "may" be called to testify. Thus, even if Dorsey is 
regarded as a potential witness for the prosecution, we think the jury could 
find him to be a protected "witaess." 



[25] III 



[26] The argument with respect to Calhoun is more intricate. Here it cannot be 
questioned that at the moment when appellant first approached Calhoun, he 
(Calhoun) knew no facts material to appellant's murder trial and therefore at 
that point in time was not a "witness." Appellant asserts that under the statute, 
a person must have the status of a "witness" at a point pre-existing the 
moment when a defendant first "endeavors to influence, intimidate, or 
impede" tiiat person In any statements conceming the offense. The 
government meets this argument in two mutually reinforcing ways, both of 
which we think are correct. 



[28] First, however relevant appellant's position may be with respect to witnesses 
for the prosecution, it fits poorly when dealing with witnesses for the defense. 
As to the latter, it is the defendant who to a greater or lesser degree 



http://10.10. 10. l/resultsPage.aspx?DocID=31 5/7/2007 



Case 1 :06-cv-0071 7-RMC Document 29-3 Filed 09/28/2007 Page 28 of B@ge 5 of 7 



determines who are to fall in that category, potential or actual. If, as here, by 
his actions, a defendant attempts to vest a person with the status of one who 
"may know" or "is supposed to know" - for it is not actual knowledge that is 
required ~ then that person indeed becomes a witness within the meaning of 
the statute. 



[29] The statutory goal of preventing the obstruction of Justice requires no less. 
The provision at issue here by its language covers the broad category of 
participants, potential or actual, in pending criminal proceedings, and its 
application extends not only to those who inherently fall within that category 
by their actual knowledge of material facts but those as well who are by the 
defendant's own acts brought within that category. 



[30] The defendant argues that such an interpretation makes meaningless the 

prohibition against subornation of perjury, contained in another section of the 
1982 Act, D.C. Code § 22-2512 (1989). However, that provision, dealing 
with a wide variety of statements under oath, covers a multitude of instances 
which would not be reached by § 22-722 (a)(1), and the latter section likewise 
covers far more than attempts to seek false testimony. Cf. United States v. 
Partin, 552 F.2d 621, 631 (5th Cir.) (noting that attempted subornation of 
perjury "may well" violate witness tampering provision of former federal 
obstruction of Justice statute), cert, denied, 434 U.S. 903, 98 S. Ct. 298, 54 L. 
Ed. 2d 189 (1977). Furthermore, there is nothing remarkable in the fact that 
the same act may violate two or more statutory provisions. See, e.g.. Holt v. 
United States, 565 A.2d 970 (D.C. 1989) (en banc). 



[31] B 



[32] Furthermore, appellant's contact with Calhoun here was not limited to a single 
encounter. By the time the second and third meetings had occurred, Calhoun 
had become knowledgeable of facts material to the pending litigation; 
namely, appellant's consciousness of guilt in seeking fabricated testimony. 
See Smith v. United States, 312 A.2d 781, 784-85 (D.C. 1973) (testimony 
that defendant had threatened a witness constituted highly relevant implied 
admission of guilt). Indeed, the trial court without objection instructed the 
jury that they "may consider" appellant's attempts to influence Dorsey and 
Calhoun to testify falsely as evidence "tending to prove Mr. Smith's 
consciousness of guilt," although they were not required to do so. While we 
recognize that reliance upon this theory standing alone could present potential 
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jury unanimity problems, no such objection was raised at trial or request for a 
unanimity instruction made, and we perceive no "plain error" in that regard. 
Shivers v. United States, 533 A.2d 258, 263 (D.C. 1987). 



[33] For the foregoing reasons, the judgment of conviction appealed from must be 



[34] Affirmed. 
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[35] *fnl Appellant was not charged with obstruction of Justice with respect to his 
conversation with Young. The trial court granted appellant's motion for a 
judgment of acquittal on a third count of obstruction of Justice relating to one 
Howard Benson-El. 



[36] *fn2 Appellant appears to bifurcate this argument into two parts, namely, 
whether Dorsey himself expected to testify and whether appellant himself 
knew or had reason to know that Dorsey was expected to testify. We see no 
significance in this distinction for purposes of this appeal, since a jury could 
easily infer that both Dorsey and appellant knew or had reason to know of 
Dorsey's potential as a witness. In this regard, we think the facts here 
significantiy differ from Walker v. United States, 93 F.2d 792 (8th Cir. 1938), 
on which appellant places heavy reliance. In that case, a split 2-1 decision, the 
person approached was a co-defendant who could not be forced to testify, and 
the court apparently thought it important that the evidence show that she 
"intended to be a witness." No such problem is presented in the case before 
us. 



[37] *fn3 Appellant now takes issue with the use of the phrase "potential witness," 
but this is a helpful clarification whose import was made clear by the further 
explanation of the term. 
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